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CORPORATIONS OF TWO STATES. 

The process of incorporation is usually a legally simple 
one. The act of sovereignty by which an association of 
natural persons becomes a new and distinct legal person, 
deriving its existence and its powers from the law that has 
created it, is common and well understood. But when, as 
now often happens, corporations chartered by two States 
are allowed to form a consolidated body, or when a corpo- 
ration of one State becomes incorporated in another State, 
it becomes difficult to determine the legal nature of the 
transaction. From the point of view of the business man 
there is no difficulty. There is in his eyes a single corporate 
body, differing from an ordinary corporation, if at all, only 
in the wider extent of its operations. But the lawyer can- 
not so easily dispose of the problem. The creation of a 
corporation is an act of sovereignty ; the mutual independ- 
ence of sovereigns prevents any sovereign from affecting in 
any degree the legal nature of an association within the 
territory of another ; each can act within his own territory 
only; and no two can act jointly. It is therefore theo- 
retically impossible for the same corporation to be created 
by two States. As the Supreme Court of Illinois said of a 
corporation chartered both in Illinois and in Missouri, 

" the legislatures of this State and of Missouri cannot act jointly, nor can 
any legislation of the last-named State have the least effect in creating a 
corporation in this State. Hence the corporate existence of appellants, 
considered as a corporation of this State, must spring from the legislation 
of the State which by its own vigor performs the act. The States of Illi- 
nois and Missouri have no power to unite in passing any legislative act. It 
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is impossible, in the very nature of their organizations, that they can do so. 
They cannot so fuse themselves into a single sovereignty, and as such 
create a body politic which shall be a corporation of the two States without 
being a corporation of each State or of either State." 1 

Chief Justice Cooley said of a similar corporation: 3 

" It comes into existence there by an exercise of sovereign will ; and, 
though it may be allowed to exercise corporate functions within another 
sovereignty, it is impossible to conceive of one joint act, performed simul- 
taneously by two sovereign States, which shall bring a single corporation 
into being, except it be by compact or treaty." 9 

And in the leading case on the subject Mr. Chief 
Justice Taney said : 4 

" It is true that a corporation by the name and style of the plaintiffs 
appears to have been chartered by the States of Indiana and Ohio, clothed 
with the same capacities and powers, and intended to accomplish the same 
objects, and it is spoken of in the laws of the States as one corporate body, 
exercising the same powers and fulfilling the same duties in both States. 
Yet it has no legal existence in either State, except by the law of the State. 
And neither State could confer on it a corporate existence in the other, nor 
add to or diminish the powers to be there exercised. It may, indeed, be 
composed of and represent, under the corporate name, the same natural 
persons. But the legal entity or person, which exists by force of law, can 
have no existence beyond the limits of the State or sovereignty which 
brings it into life, and indues it with its faculties and powers. The Presi- 
dent and Directors of the Ohio and Mississippi Railroad Company is, there- 
fore, a distinct and separate corporate body in Indiana from the corporate 
body of the same name in Ohio, and they cannot be joined in a suit as one 
and the same plaintiff, nor maintain a suit in that character against a citizen 
of Ohio or Indiana in a Circuit Court of the United States." 



The simplest form of action by a second State is the act 
of conferring a domestic charter on a foreign corporation 
which does business within the State. The charter from 
the first State is of course not vacated by the second 
charter; 6 and it follows that the same association of members 

] Quincy R. R. Bridge Co. v. Adams County (1878) 88 111. 615, 619. 

2 Chicago &N. W. R. R. v. Auditor General (1884) 53 Mich. 91, 18 N. 
W. 586. 

3 These passages were quoted with approval and followed in Nashua & 
L. R. R. Corp. v. Boston & L. R. R. Corp. (1890) 136 U. S. 356. 

* Railroad Co. v. Wheeler (1861) 1 Black 286, 297. 
6 Nashua & L. R. R. Corp. v. Boston & L. R. R. Corp. (1S90) 136 U. 
S. 356. 
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or stockholders may be a corporation of two different 
States, 1 and domiciled in each. 2 But it is clear that the 
result is two corporations, not one. These corporations 
may have the same name, powers, and liabilities, be com- 
posed of the same stockholders, and governed by the same 
officers; but they cannot be a single legal person. 

" Identity of the name, powers, and purposes does not create an iden- 
tity of origin or existence, any more than any other statutes, alike in lan- 
guage, passed by .different legislative bodies, can properly be said to owe 
their existence to both. To each statute and to the corporation created by 
it, there can be but one legislative paternity." 3 

It is not always easy to determine whether legislation of 
the second State has or has not conferred a new charter 
upon the corporation. A mere license to a foreign corpora- 
tion to act within a State does not reincorporate it, so as to 
make it a corporation of the enabling State. This express 
license is alter all only permission to do what the common 
law already allows it to do ; or if it goes further, as for in- 
stance if it is permission to exercise a franchise, it is no 
more than may be granted to an alien individual, and is 
therefore not tantamount to making the corporation a 
domestic one. 4 Thus an enabling act to permit a foreign 
corporation to hold real estate does not make it a domestic 
corporation. 6 And where a railroad company is allowed 

1 Guinault v. R. R. (1889) 41 La. Ann. 571; Bernhardt v. Brown (1896) 
119 N. C. 506, 26 S. E. 162. 

2 Martin v. B. & O. R. R. (1894) 151 U. S. 673. 

3 Field, J. in Nashua & L. Corp. v. Boston & L. Corp. (1890) 136 U. 
S. 356. Seeto the same effect Stout v. S. C. & P. R. R. (1881) 3 McCr. 
1; Kahl v. Memphis & C. R. R. (1891) 95 Ala. 337; State v. No. Cent. Ry. 
{1861) 18 Md. 213; County of Allegheny v. Cleveland & P. R. R. (1865) 
51 Pa. 228; Railroad v. Barnhill (1892) 91 Tenn. 395; Rece v. Newport 
News & M. V. Co. (1889) 32 W. Va. 164. Expressions may be found in a 
few cases which seem to have a contrary tendency. Copeland v. M. & C. 
R. R. (1878) 3 Woods 651, 658; Bishop v. Brainerd (1859) 28 Conn. 288, 
299; Bridge Co. v. Mayer (1877) 31 On. S. 317, 325. But on examination 
these expressions will appear to have been uttered obiter. 

4 Martin v. Baltimore & O. R. R. (1894) 151 U. S. 673; Louisville &c. 
Ry. v. Louisville Tr. Co. (1898) 174 U. S. 558; State Treasurer v. Auditor 
General (1881) 46 Mich. 224, 234; Daniel v. Gold Hill Mining Co. (1902) 
28 Wash. 411,68 Pac. 884; Quesenberryw. People's B. & L. Assoc. (1898) 
44 W. Va. 512, 30 S. E. 73; Savage v. People's B. & L. Assoc. (1898) 45 
W. Va. 275, 31 S. E. 991. 

s BlackstoneMfg. Co. v. Blackstone (1859) 13 Gray 488; State w. Dela- 
ware L. & W. R. R., 1 Vr. 473; In re Prime's Estate (1892) 64 Hun 50, 
18 N. Y. Supp. 603; Lauder v. Burke (1901) 63 Oh. S. 532, 63 N. E. 69; 
Q_uesenberry v. People's B. & L. Assoc. (1898) 44 W. Va. 512, 30 S. E. 73. 
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by the legislature to extend its line into a foreign State 
(either by building its own road or by leasing another road 
already built) and to carry on its business there, the railroad 
company does not become a corporation of that State. 1 In 
the same way where a bridge company chartered by Ken- 
tucky was forbidden to organize until Ohio passed an act 
enabling it to do business in that State, it was held (after 
the passing of the enabling act) to be a corporation of Ken- 
tucky alone. 2 If the enabling act goes further, and per- 
mits the foreign corporation to enjoy within the State all 
the powers, rights and franchises conferred upon it by its 
charter, even this does not create it a domestic corpora- 
tion. 3 

If a foreign corporation complies with a statute requir- 
ing it to file a copy of its charter with the Secretary of 
State before doing business, it does not thereby become a 
domestic corporation, 4 nor does it do so by complying 
with the requirement of keeping a set of books within the 
State. 5 

1 Baltimore & O. R. R. v. Harris (1870) 12 Wall. 65; Martin y.B.&O, 
R. R. (1893) 151 U. S. 673; St. Louis & S. F. Ry. v. James (1895) 161 U. 
S. 545; State Treasurer v. Auditor General (1881) 46 Mich. 224; Illinois C, 
R. R. v. Sanford (1898) 75 Miss. 862, 23 So. 355; Phillipsburg Bank v. 
Lackawanna R. R. (1858) 27 N. J. Law 206. The contrary opinion pre- 
vailed in Virginia and West Virginia with regard to the Baltimore & Ohio- 
Railroad, which had been authorized to extend its road into Virginia. Bal- 
timore & O.R. R. v. Gallahue (1855) 12 Grat. 655; Baltimore & O. R. R. 
■v. Wightman (1877) 29 Grat. 431; Baltimore & O. R. R. v. Noell (1879) 
32 Grat. 394; Goshorn v. Ohio County (1865) 1 W. Va. 308; Baltimore 
& O. R. R. v. Supervisors (1869) 3 W. Va. 319. The principal point in 
those cases, however, was the subjection of the railroad to the laws of the 
State; and the result can probably be supported in all the cases. To the 
same effect see Alabama G. S. R. R. v. Fulgham (1891) 87 Ga. 263, 13 S. 
E. 649. 

2 Covington v. Covington Bridge Co. (1873) 10 Bush 69. 

3 Pennsylvania R. R. v. St. Louis A. & T. H. R. R. 118 U. S. (1885) 
290; Goodlett v. Louisville & N. R. R. (1896) 122 U. S. 391; Louisville, N. 
& A. &c. Ry. v. Louisville Tr. Co. (1898) 174 U. S. 552 (set/idle); Goodloe 
v. Tennessee &c. R. R. (1902) 117 Fed. 348; Martin v. Mobile & 0. R. R. 
(1870) 7 Bush 1 16; States. Mutchler (1880) 42 N. J. Law 461; State Board 
of Assessors v. Morris & E. R. R. (1886) 49 N. J. Law 193, 219; Daniel v. 
Gold Hill Min. Co. ( 1902) 28 Wash. 41 1, 68 Pac. 884. 

4 St. Louis & S. F. Ry. v. James (1895) 161 U. S. 545 ; Chicago, I. & 
N. P. R. R. v. Minnesota & N. W. R. R. (1886) 29 Fed. 337 ; Rust v. 
United States Waterworks Co. (1895) 70 Fed. 129. 

s Liverpool, &c. Ins. Co. v. Assessors (1892) 44 La. Ann. 760, 11 So. 
91 ; Ry. v. Harrison (1889) 73 Tex. 103. 
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But it is entirely within the power of the second State to 
reincorporate the foreign corporation, thus making it a cor- 
poration of both States. 

" Instead of merely licensing a foreign corporation to operate a rail- 
road or to transact any other business within its borders, a State may, for 
reasons of its own, adopt the foreign corporation by creating it a domestic 
corporation with the same franchises and powers that it exercises in the 
State which originally created it, or with powers that are less or more ex- 
tensive." * 

Whether the second State has chosen to do this is in any 
particular case a matter of interpretation. 2 

" If may not be easy in all such cases to distinguish between the pur- 
pose to create a new corporation which shall owe its existence to the law 
or statute under consideration, and the intent to enable the corporation 
already in existence under the laws of another State to exercise its func- 
tions in the State where it is so received. ... To make such a com- 
pany a corporation of another State, the language used must imply crea- 
tion or adoption in such form as to confer the power usually exercised over 
corporations by the State or by the legislature, and such as a State corpo- 
ration owes to its creator. The mere grant of privileges or powers to it as 
an existing corporation, without more, does not do this, and does not make 
it a citizen of the State conferring such powers.'' 3 

If the enabling act provides that the foreign corporation 
" shall be a corporation " of the enabling State, and shall 
possess as large powers as are possessed by certain corpo- 
rations of the State, the act is one of incorporation, and the 
foreign corporation becomes a domestic one. 4 An act 
authorizing a foreign railroad company to purchase the 
franchise and road of a domestic company, and to enjoy all 
the rights and privileges and to be subject to the duties and 
liabilities of that company makes it a domestic corporation. 5 
So where by Statute a foreign corporation wishing to 

1 Thayer, Circuit Judge, in Missouri Pac. Ry. v. Meeh (1895) 69 Fed. 

753, 759- 

2 Goodlett v. Louisville & N. R. R. (1896) 122 U. S. 391, 406,; Good- 
loev. Tennessee &c. R. R. (1902) 117 Fed. 348. 

3 Miller, J., in Pennsylvania R. R. v. St. Louis A. & T. H. R. R. 
(1885) 118 U. S. 290. 

* Indianapolis & S. L. R. R. v. Vance (1877) 96 U. S. 450 ; McGregor 
*■. Erie Ry. (1871) 35 N.J. Law 115 ; Layden v. Knights of Pythias (1901) 
128 N. C. 546, 39 S. E. 47. 

5 Clark v. Barnard (1882) 108 U. S. 436; Graham v. Boston H. & E. 
R. R. (1886) 118 U. S. 161 ; Angier v. East T. V. & G. R. R. (1885) 74 
Ga. 634. 
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carry on business within the State must first file a copy of 
its charter, whereupon it shall become a domestic corpora- 
tion, it of course becomes such a corporation at once upon 
filing its charter j 1 and if such a corporation has done bus- 
iness in the State it will be presumed to have complied with 
the law, and therefore to be a domestic corporation. 3 

As has been seen, the corporation of each State is in its 
origin independent of the other ; and yet in many ways this 
double corporation is the same body in the two States. It 
has for instance been held that where the legislature of a 
State adopts a foreign corporation as a corporation of its 
own State, there is no need of an acceptance of this charter 
or of a separate organization ; the existing organization of 
the foreign corporation was adopted bodily. 3 So where a 
bridge corporation was created by precisely similar acts of 
Pennsylvania and New Jersey, neither to take effect till the 
other act was passed, it was held that the capital stock and 
property belonged in its entirety to each corporation, and 
was taxable as a unit in New Jersey. 4 The Court said : 

" The prosecutors are a private corporation of this State, but of a 
peculiar character. So far as their corporate authority in Pennsylvania is 
concerned, that is foreign to this State, and vice versa. The private cor- 
poration of this State is blended with the foreign corporation of the other 
State. Their mode of organization blends the foreign element or quality 
with the domestic here. Yet for all the purposes of law, it is a corpora- 
tion of this State. It is also such in Pennsylvania. It is not a corporation 
of Pennsylvania, owing its existence, as a body, to that State, and merely 
recognized for certain purposes here. It is no more created in that State 
than in this. It was not formed by the independent act of either State. It 
has a dual organization, and when organized it becomes capable of acting 
as one body in either State, and liable to be treated as such. Its objects of 
taxation could be reached either here or in Pennsylvania, or both." 

The idea here expressed, though logically difficult, is 
quite in accordance with the commercial conception of such 
a corporation. This mercantile conception is constantly 
struggling for recognition in the decisions ; and the result 
is an uncertainty and inconsistency of legal theory, which 

1 James v. St. Louis & S. F. Ry. (1891) 46 Fed. 47. 

2 Young v. South Tredegar Iron Co. (1886) 85 Tenn. 189, 2 S. W. 202. 
See Illinois B. & L. Assoc, v. Walker (Tenn. Ch. 1897) 42 S. W. 197. 

s Blackburn v. S. M. & M. R. R. (1879) 2 Flip. 525 ; Louisville Tr. 
Co. v. Louisville & N. R. R. (1896) 75 Fed. 433. 
* State v. Metz (1867) 3 Vr. 199. 
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now tends toward the legal conceptions of the corporations 
as distinct, now toward the mercantile conception of 
identity and dual organization. 

The most important and the most firmly established 
result of the commercial theory of quasi-identity of the two 
corporations is that they may have a single stock-book 
and body of stockholders, may hold meetings in either 
State to bind the corporation in all States, and may at such 
meetings elect officers who can act as such in all the States 
which have chartered the corporation. This doctrine, first 
firmly put forward in the case of Bridge Company v. 
Mayer, 1 was firmly established by the Supreme Court of 
the United States. 2 A mortgage of the property of a rail- 
road company created by the laws of Massachusetts, Rhode 
Island, Connecticut and New York had been authorized at 
a stockholders' meeting held in New York ; and this vote 
was held sufficient to bind the property of the company 
everywhere. The Court said : 

"The Boston, Hartford and Erie Company, therefore, though made up 
of distinct corporations, chartered by the legislatures of different States, 
had a capital stock which was a unit, and only one set of shareholders, who 
had an interest, by virtue of their ownership of shares of such stock in all 
of its property everywhere. In its organization and action, and the prac- 
tical management of its property, it was one corporation having one board 
of directors though in its relations to any State, it was a separate corpora- 
tion, governed by the laws of that State as to its property therein. It, 
therefore, had a domicil in each State, and the corporators or shareholders 
could, in the absence of any statutory provision to the contrary, hold meet- 
ings and transact business in any one State, so as to bind the corporation 
in respect to its property everywhere." 

In other ways the same doctrine has been applied. So 
where a corporation was chartered by both North Carolina 
and Virginia to build a single line of railroad in both, it 
seems that a forfeiture of the charter may be decreed in 
North Carolina for failure to build part of the line in Vir- 
ginia; 3 a corporation chartered in two states may be 
restrained as to all its corporate acts by the courts of either 

'(1877) 31 Ohio St. 317, 325. 

2 Graham v. Boston H. & E. R. R. (1866) 118 U. S. 161. 

3 Attorney General v. Petersburg & R. R. R. (1846) 61 red. 456, 472, per. 
RUFFIN, C. J. 
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State; 1 but it has been held that the ultra vires act of such 
a corporation cannot be ratified by the legislature of only 
one of the incorporating States. 2 Where this composite 
corporate body acts through its agents in a State where it 
is not incorporated, it would seem to be a partnership of 
the several corporations, which would then be jointly liable. 3 
The anomalous position of such a composite corporation 
is obvious. While for instance it is allowed to hold its 
meetings and keep its books in one of the incorporating 
States, that State may at any time annul its charter ; the 
effect of which would be that it would merely cease to be a 
corporation of that State, without ceasing to be a valid cor- 
poration in the other State. 4 It could therefore hold no 
more meetings in the former State, since the charter of the 
latter State could have no effect to make it a corporation 
there ; )'et while the former State permitted it to exist, a 
meeting there bound it as a corporation in the latter State. 
In short, the former State is able to confer upon it, as a 
corporation of the latter State, a power which the latter 
State itself cannot confer. 

II. 

The process of reincorporating is a process of multiplica- 
tion. The present tendency of business is not toward mul- 
tiplication, but toward consolidation. Of the two theoreti- 
cally independent corporations chartered by two States, or 
of two such corporations really independent in origin, it is 
desired to make a single corporation. This is accomplished 
by consolidating the two corporations into one. 

Such consolidation can be effected only by legislation. 5 
A private agreement between the corporations to become 
one could have no legal effect, for since the original incor- 

1 State v. No. Cent. Ry. (1861) 18 Md. 193, 213; Freight Discrimina- 
tion Cases (1886) 95 N. C. 434. 

8 Fisk v. Chicago, R. I. & P. R. R. (1868) 53 Barb. 513. 

3 Bissell v. Michigan So. & N. I. Ry. (i860) 22 N. Y. 258. 

4 Kahl v. Memphis & C. R. R. (1S91) 95 Ala. 337; Hart v. B. H. & 
E. R. R. (1873) 40 Conn. 524. 

6 Pearce v. Railroad (1858) 21 How. 441; Continental Tr. Co. v. 
Toledo S. L. & K. C. R. R. (1897) 82 Fed. 642 ; American L. & T. Co. v. 
Minnesota & N. W. R. R. (1895) 157 111. 641, 42 N. E. 153; New York & 
S. Can. Co. v. Fulton Bank (1831) 7 Wend. 412. 
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porations can only be accomplished by law, so the consoli- 
dation, if it is to create a new legal person from the union 
of the existing elements, must also be a creature of law. 

The simplest method of consolidation consists in one of 
the States which created an existing corporation, or even a 
third State, granting a new charter ; thus creating an 
entirely new corporation into which the old corporations 
may be completely merged, or to which they may transfer 
their entire business. This new corporation is of course 
an ordinary and simple corporation of the State which 
grants the charter, and stands in the same relation to 
the State as any of its corporations ; it may be taxed as a 
domestic corporation, 1 its actions may be controlled by the 
State like those of any domestic corporation, 2 , it may with- 
out a special grant of right take land by eminent domain 
on the same terms as a domestic corporation, 3 and its 
domicil is in the State. 4 

The creation of the new corporation does not of itself 
put an end to the existence of the old ones, which may 
remain in existence indefinitely ; indeed, it is often desirable 
to continue the old corporations in existence in order to 
preserve valuable franchises which would not pass to the 
new corporation. 6 But on the other hand the new charter 
may provide for the old organizations coming to an end. 
Thus where it was provided that all stock in the old corpo- 
rations should be called in and replaced by stock of the 
new corporation, that would work a dissolution of the old 
corporations so far as they were within the control of the 
State chartering the new corporation, that is, of all old cor- 
porations chartered by that State. The legislature having 
power to dissolve its old corporation as well as to create 
the new one, it could not more effectually indicate its 
intention to do so. 

'Ashley v. Ryan (1893) 153 U. S. 436. 

2 Smith w. Lake Shore &M. S. Ry. (1897) 114 Mich. 460, 72 N. W. 
328- 

3 Toledo A. A. & G. T. Ry. v. Dunlap (1882) 47 Mich. 456, 11 N. W. 
271. 

4 Tresterw. Mo. Pac. Ry. (1891) 33 Neb. 171. 

"Keokuk & W. R. R. v. Missouri (1894) 152 U. S. 301, and cases 
cited. 
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" It is impossible to conceive of a corporation existing without stock or 
certificates representing the interests of the corporators in the organization. 
Now, if the act provides that these certificates shall be surrendered, and 
certificates in another company issued in their place, what becomes of the 
prior companies ? Who are their stockholders, who their officers ? If the 
stock in the new company is sold, what interest in the prior companies 
passes by the sale ? There can be but one answer to these questions. The 
property and franchises of the prior companies are gone as much as if they 
had formally surrendered their charters. The new company may doubtless 
receive by transmission from its constituent companies their property, 
rights, privileges, and franchises, including any immunity from taxation ; 
but it receives them as an heir receives the estate of his ancestor, or as a 
grantee receives the estate of his grantor, by inheritance, succession, or pur- 
chase. The result is not a mere union or partnership of two companies, 
nor the merger of the franchises of one in another, but the extinguishment 
of one and the creation of another in its place." 1 

When the consolidation of corporations of two States 
takes place not by means of a charter granted by a single 
State, but by permission given by both States, the position 
of the corporation is rather difficult to determine. In 
neither State, it is clear, is it a foreign corporation. 3 
Since two States, as we have seen, cannot create a single 
corporation, the consolidated body must at least constitute 
as many corporations as there are States concerned, 3 each 
corporation being subject to the laws (as for instance those 
concerning taxation) of its own State, 4 and having the 
powers of the constituent corporation of that State. 5 And 
so where one of the States forbade a mortgage, such mort- 
gage given by the consolidated corporation was void as to 
the property in that State. 6 

1 Brown, J. in Keokuk & W. R. R. v. Missouri, supra. 

8 Muller v. Dows (1876) 94 U. S. 444; Winn v. Wabash R. R. (1902) 
118 Fed. 55 ; In re St. Paul & N. P. Ry. (1886) 36 Minn. 85, 30 N. W. 432 ; 
State v. Chicago, B. & Q. R. R. (1888) 25 Neb. 156, 41 N. W. 125 ; Smith 
v. Boston C. & M. R. R. (1856) 33 N. H. 337 ; In re Sage (1877) 70 N. Y. 
220 ; Sprague v. Hartford Ry. (1858) 5 R. I. 233. 

3 Nashua & L. R. R. v. Boston & L. R. R. (1890) 136 U. S. 356; Pac. 
Ry. v. Mo. PacRy. (1883) 23 Fed. 565 ; Mo. Pac. Ry. v. Meeh (1895) 69 
Fed 7S3 ; Continental Tr. Co. v. Toledo S. L. &. K. C. R. R. (1897) 82 
Fed. 642 ; Chicago & W. I. R. R. -v. Lake Shore & M. S. Ry. (1881) 10 
Biss. 122 ; Racine & M. R. R. v. Farmers' L. & T. Co. (1868) 49 111. 331, 
348. 

4 Quincy R. R. Bridge Co. v. Adams County (1878) 88 111. 6/5 ; Ohio 
& M. R. R. v. Weber (1880) 96 111. 443 ; Chicago & N. W. Ry. v. Auditor 
General (1884) 53 Mich. 79 ; Sprague v. Hartford Ry. (1858) 5 R. I. 233. 

5 Mead v. New York, etc., R. R. (1877) 45 Conn. 199. 

6 Pittsburgh &. S. L. R. R. v. Rothschild (Pa. 1886) 4 Cent. 107, 4 
Atl. 385. 
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Are these separate corporations merely the original cor- 
porations, which by the consolidation have been permitted 
to form an extra-legal business combination, or is there in 
addition a new corporation, or rather a set of new corpora- 
tions, each succeeding to the business of an old corpora- 
tions without effecting a dissolution of it, or entirely 
superseding it? This question is not easy to answer. 
It has been urged by high authority that the permission to 
consolidate, not being accompanied by a new charter from 
any one State, does not create a corporation ; that the con- 
solidated body formed in accordance with the permission 
of the States concerned is at most a corporation de facto, or 
perhaps only a business union of the several companies 
under a common name, the old corporations still exercising 
their several powers in their respective States in the name 
of the consolidation. 1 It is clear that the constituent cor- 
porations do not necessarily or generally cease to exist. 2 
But it is certain that no corporation de facto can be recog- 
nized if there can be no corporation dejure,* and if they do 
cease, to exist it must be because each State has so pro- 
vided, 4 which is not a natural interpretation, because neither 
State, in authorizing the consolidation, " can have intended 
to abandon all jurisdiction over its own corporation created 
by itself." 6 But though the old corporations usually con- 
tinue in existence, a new association of some sort is un- 
doubtedly formed, a community of stock and interest 
between the companies ; there is almost invariably a new 
set of books opened, new stock issued, new stockholders 
and new officers provided for the consolidated company. 
This, it would seem, is sufficient to create a new commer- 
cial entity, and since it results from permission given by 
law the new entity constitutes a legal person. e But this 
new person is not created by the law of any one State. 

J CoOLEY, J., in State Treasurers. Auditor General (1881) 46 Mich. 224. 

2 Ohio & M. Ry. v. People (1888) 123 111. 467, 14 N. E. 874. 

3 American L. & T. Co. v. Minnesota & 1ST. W. R. R. (1895) 157 111. 
641, 42 N. E. 153. 

* People v. New York C. & S.L. R. R. (1892) 129 N.Y. 474,29 N.E. 
959- 

6 Field, J., in Nashua & L. Corp. v. Boston & L. Corp. (1890) 136 U. 
S.356. 

6 St. Louis, I. M. & S. Ry. v. Berry (1883) 113 XT. S/465; Winn v. 
Wabash R. R. (1902) 118 Fed. 55. 
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Concurrent legislation of all the States was essential to the 
completion of the consolidation. 1 The new corporation 
is no more a corporation of one State than of the other, 2 and 
as it cannot be created by the States jointly, it must be the 
anomalous association already considered, — a separate cor- 
porate body in each State, all however being as it were 
federated together, and in many respects capable of acting 
as one. 3 In the language of Chief Justice Cooley in 
Chicago & Northwestern Railway v. Auditor General :* 

" When the two unite they severally bring to the new entity the powers 
and privileges already possessed, and the consolidated company simply ex- 
ercises in each jurisdiction the powers the corporation there chartered had 
possessed, and succeeds there to its privileges. 5 . . . When, therefore, 
two corporations created in different states consolidate, though for most 
purposes they are not thereafter to be separately regarded, yet in each state 
the consolidated company is deemed to stand in the place of the corpora- 
tion to which it there succeeded, and of its members, and consequently to 
be a citizen of that state for many purposes, while in the other state it 
would stand in the place of the other corporation in respect to citizenship 
there." 

We must conclude then that when a number of corpora- 
tions, created by different States, are allowed to consolidate 
by the States that created them, the constituent corpora- 
tions may or may not be merged in the consolidated body 
and so lose their corporate existence, this depending in each 
case upon the will of the State of charter ; but that by the 
consolidation new corporations are formed, equal in number 
to the number of enabling States, and each empowered to 
act in connection with the others. The consolidated cor- 
poration therefore does not differ in status from the corpo- 
ration rechartered in another State than that which first 
created it. 

One more complication may ensue. A corporation 
formed in one State may be rechartered in a second State, and 
then consolidated with a corporation of a third State ; what 

J People v. New York C.&S. L. R. R.(i8q2) 129 N. Y. 474, 29 N.E. 
9S9- 

2 Ohio & M. Ry.w. People (1888) 123 111. 467, 14 N. E., 874. 

3 Winnf. Wabash R. R. (1902) 118 Fed. 55 ; Ohio & M. Ry. v. Peo- 
ple (1888) 123 111. 467, 14 N. E. 874; Kincaid v. People (1891), 139 111. 
213, 28 N. E. 1060. 

4 (1884) 53 Mich. 7g, 91. 

1 Citing Mississippi Valley Co. v. Chic, etc., R.R. (1881) 58 Miss. 846. 
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is the effect of the consolidation upon the rechartered cor- 
poration of the second State ? Is it federated with the 
original corporation still ? And what if the original corpo- 
ration is dissolved by merger in the consolidated cor- 
poration ? 

This question was raised by the case of Louisville Trust 
Company v. Louisville, New Albany and Chicago Railway. 1 
An Indiana corporation had been rechartered in Kentucky ; 
and the Indiana corporation was then in accordance with 
legislation of both States concerned consolidated with an 
Illinois corporation. It was argued that since the consoli- 
dated company succeeded to all the property of the origi- 
nal company, and since the Kentucky company had no 
relation with the consolidated company, it ceased thereafter 
to exercise its franchises. But Taft, Circuit Judge, said : 

"We do not perceive that this consolidation creates any difficulty. The 
Kentucky corporation, having been once established, could not die except 
by its own act or that of the State which gave it being. Everything it had 
acquired in the way of property remained in it after the consolidation of its 
constituent with the Illinois corporation. It was not and could not be ousted 
of its franchises thereby. The Kentucky corporation, when incorporated, 
was intended by the legislature of Kentucky to be under the same organiza- 
tion and management as the Indiana company. When the incorporators 
of the Indiana company added others to their number by virtue of the laws 
of Indiana, and to this extent changed the management, the franchises which 
the incorporators had obtained by the incorporation of the old company in 
Kentucky were simply transferred by express provision of the articles of 
•consolidation to the new organization. If it were necessary to have such a 
transfer approved by the Kentucky legislature, we have it recognized and 
approved in the act of April 7, 1882, in recognizing and adding to the powers 
of the Kentucky corporation, which was then being managed by the con- 
solidated corporation of Indiana and Illinois. The possibility of implied 
recognition and acquiescence in the effect of a consolidation by subse- 
quent legislation is very clearly shown in the case of McAuley v. Rail- 
road Co., 2 and in Mead v. Railroad Co. 3 Analogous instances of legisla- 
tive recognition and acquiescence in corporate consolidation are found in 
U. S. v. Southern Pac. R. Co.,* and Railroad Co. v. Poole." It is urged 
that, by the consolidation, the entity of the Indiana corporation, which had 
been adopted as the constituent of the Kentucky corporation, ceased to be, 
and a new being appeared, a wholly different individual, in the shape of the 
consolidated corporation. It is clear from the Indiana statute of consolida- 
tion, and the decisions of that State construing their effect, that, whether 

' (1896) 75 Fed. 433. z (1876) 83 111. 348. 3 (1877) 45 Conn. 199. 
* (1891) 45 Fed. 596. s (1885) 32 Fed. 451. 
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the old constituent survives in the new consolidated corporation or dies, the 
new corporation has all the attributes of the old. 1 If one of these attrib- 
utes was that of being the constituent of a Kentucky corporation, there 
was no reason why the new corporation should not continue to enjoy 
that relation, provided objection was not made by the Kentucky legisla- 
ture. Instead of objecting, the legislature, as we have seen, affirmatively 
approved the new condition brought about by the consolidation by the act 
of 1882." 

From this opinion it would seem that upon the consoli- 
dation of the Indiana corporation with the Illinois corpora- 
tion the rechartered corporation would ipso facto become 
federated with the consolidated company ; a result which 
could be prevented only by the affirmative action of the 
Kentucky legislature, thus exercising its power over its own 
corporation. 

Certain consequences of the principles we have been 
investigating remain to be considered. Suppose an act is 
done on behalf of the whole consolidated corporation, of 
which individual corporation is it the act. If done through 
an agent, it would seem that he is agent for all the corpo- 
rations jointly; and indeed there is authority that every act 
done on behalf of the consolidation, even if it is clearly 
done by one of the corporations, is done in behalf of all 
jointly. In short, this view would make all the corporations 
partners, and all responsible for the acts of each. 2 And it 
seems to be clear that a corporation of two States may be 
garnished in one of the States for wages due a servant for 
work done in the other State, 3 even though the garnish- 
ment proceedings were brought in one State for the ex- 
press purpose of avoiding the exemption laws of the 
other. 4 And so it has been held that a ticket issued by a 
railroad chartered in two States may be treated as the 
contract of either corporation. 5 And it is clear that the 
consolidated corporation may be restrained in either State 
from acting contrary to its legal duty on any part of the 

1 Citing Railroad Co. v. Boney (1888) 117 Ind. 501, 504, 20 N. E. 432. 

2 Newport and Cincinnati Bridge Co. v. Wooley (1880) 78 Ky. 523; 
Smith v. New York N. H. & H. R. R. (1899) 96 Fed. 504. 

3 Railroad v. Bamhill (1892) 91 Tenn. 395, 19 S. W. 21. 

i Wabash R. R. v. Dougan (1892) 142 111. 248, 31 N. E. 594. 
5 Miss. & T. R. R. v. Ayres (Tenn. 1886) 16 Lea 725. 
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line. 1 It was the intention of the legislature, said Judge 
Doe, " to create a corporation that might act, and be dealt 
with, as one and not two, in such matters as those involved 
in this suit." 2 

" The railroad is an entirety, whether within the State or without; and 
the artificial person, by the acts of the several States authorizing consolida- 
tion, has been created one, and not two or more, and no reason is per- 
ceived why it may not be dealt with by the courts of either State that has 
procured jurisdiction." 3 

But on the other hand an act done by the consolidated 
corporation in one State is to be taken as the act of the cor- 
poration of that State; since that corporation has been ex- 
pressly created to act there. 4 It has accordingly been 
held that where an accident happens upon a railroad 
chartered in two States, it is chargeable to the corporation 
of that State within which it happened; 5 that a mortgage 
of that part of a railroad which lies in one State is the act 
of the corporation there chartered ; 6 and that a contract 
touching a right of way for a railroad is made with the 
corporation of the State in which the right of way lies. 7 
But the cases are not consistent upon this point. Thus it 
has been held that the railroad company chartered in one 
State may be sued for a tort committed in another. 8 This 
confusion of opinion, though to be regretted, is not an un- 
natural result of the anomalous position of the corporation. 

One may perhaps, on the authorities and the reason of 
the thing, reach the following conclusions. An agent for 
the consolidated corporation may act for and bind all the 
members; and this would undoubtedly be true of an act 
done outside all the incorporating States. In one of the 
incorporating States, however, one should hold in strictness 

1 McDuffee v. Portland & R. R. R. (1873) 52 N. H. 430; Scofield v. 
L. S. & M. S. R. R. (1885) 43 Ohio St. 571, 3 N. E. 107, 1 W. R. 812; Provi- 
dence Coal Co. v. Providence & W. R. R. (1886) 15 R. I. 303, 4 Atl. 394. 

2 McDuffee v. Portland & R. R. R., supra, at p. 458. 

3 Atherton, J„ in Scofield v. L. S. & M. S. Ry., sitpra, at p. 622. 

* Stout v. S. C. & P. R. R. (U. S. C. C. 1881) 3 McCr. 1, 8 ; State v. 
Northern C. Ry. (1866) 18 Md. 213. 

5 Kahl v. Memphis & C. R. R. (1891) 95 Ala. 337. 

6 Racine & M. R. R. v. Fanners' L. & T. Co. (1868) 49 111. 331. 

7 Port Royal R. R. v. Hammond (1877) 58 Ga. 523. 

8 Home v. Boston & M. R. R. (1883) 18 Fed. 50. 
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that it is the local corporation which is acting. But an act 
done anywhere binding one of the corporations will give a 
cause of action in either State of incorporation against the 
corporation in that State; whether because the corporations 
are to be taken as partners or, more probably, because the 
State in incorporating it subjected it to such a liability; — 
created it to be dealt with as one corporation and not two, 
in the language of Judge Doe. 

The same confusion seems to exist with regard to suits 
by or against such a corporation. Since a foreign corpora- 
tion is not present, and cannot come into the State except 
by an agent, and since service of process on an agent will 
not generally give jurisdiction over the principal, it is not 
possible to get jurisdiction over a foreign corporation for 
purpose of suit in the ordinary way. Such a corporation 
may be sued only by its consent, express or implied; and 
jurisdiction is assumed over such foreign corporations only 
as come into the State to do business there. 1 But where 
a corporation is chartered by two States, the corporation 
which acts in each State is the corporation there chartered ; 
the corporation of the other State does not come in to do 
business, and hence it is impossible that it should be sued. 
Suit against such a consolidated corporation in one of the 
States which has chartered it is therefore suit against a cor- 
poration of that State. 2 And therefore where such a cor- 
poration is sued in a State court it cannot remove the suit 
to a Federal court, on the ground that it is a citizen of the 
other State, 3 and suit brought in the Federal court on 
ground of diverse citizenship of the parties must be dis- 
missed, even though the cause of action arose in the other 
State.* 

When such a consolidated corporation is plaintiff the 
same reasoning does not apply. A foreigner, not being 

*St. Claire. Cox (1882) 106 U. S. 350. 

2 Chicago & N. W. Ry. v. Whitton (1871) 13 Wall. 270; Pac. Ry. v. 
Mo. Pac. Ry. (1883) 23 Fed. 565 ; Dean v. La Motte Lead Co. (1875) 59 
Mo. 523; Bernhardt v. Brown (1896) 119 N. C. 506, 26 S. E. 162. See 
however Holland v. R. R. (Tenn. 1886) 16 Lea 414. 

3 Cohn v. Louisville, N. O. & T. R. Co. (1889) 39 Fed. 227 ; Paul v. 
Baltimore & O. & C. R. Co. (1890) 44 Fed. 513 ; Fitzgerald v. Mo. Pac. 
Ry. (1891) 45 Fed. 812 ; Winn v. Wabash R. R. (1902) 118 Fed. 55. 

* Home v. Boston & M. R. R. (1883) 18 Fed. 50; Burger v. Grand 
Rapids & I. R. R. (1884) 22 Fed. 561. 
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present, may bring action by agent; and an attorney bring- 
ing suit for the consolidated corporation may therefore be 
as well attorney for the corporation of one State as for the 
corporation of the other. The earlier cases appear to hold, 
in such a case, that all the constituent corporations were 
joined in the suit. 1 But this is not now the accepted doc- 
trine. It is within the power of the corporation to choose 
which one of its members shall bring suit ; and it is there- 
fore held that the corporation as a citizen of one State may 
bring suit in the Federal courts against a citizen of the 
other State.' 3 

There would seem to be no sound distinction in prin- 
ciple between corporations consolidated by the concur- 
rent action of two States, and corporations created originally 
in one State and afterwards rechartered in another. But 
such a distinction has been made, with regard to Federal 
jurisdiction, by the Supreme Court of the United States. For 
purposes of jurisdiction such a corporation is taken to be a 
citizen of the State which first chartered it, whether suit 
is brought by or against it. 3 The view of the Court was 
summed up by Mr. Justice Peckham as follows : 4 

" A corporation may be made what is termed a domestic corporation, 
or in form a domestic corporation, of a State in compliance with the legis- 
lation thereof, by filing a copy of its charter and by-laws with the secretary 
of State ; yet such fact does not affect the character of the original corpora- 
tion. It does not thereby become a citizen of the State in which a copy of 
its charter is filed, so far as to affect the jurisdiction of the Federal courts 
upon a question of diverse citizenship." 

1 Ohio & M. R. R. v. Wheeler (1861) 1 Black 286; County of Alle- 
gheny v. Cleveland & P. R. R. (1865) 51 Pa. 228. 

2 Nashua & L. R. R. Corp. v. Boston & L. R. R. Corp. (1889) 136 U. S. 
356. 

3 St. Louis & S. F. Ry. v. James (1895) 161 U. S. 545 ; St. Joseph & 
G. I. R. R. v. Steele (1896) 167 U. S. 659 ; Louisville N. A. & C. Ry. v. 
Louisville Tr. Co. (1898) 174 U. S. 552 ; Southern Ry. v. Allison (1902) 
190 U. S. 326 (reversing Allison v. Southern Ry. (1901) 129 N. C. 336, 40 
S. E, 91) ; Hollingsworth v. Southern Ry. (1898) 86 Fed. 353; Calvert v. 
Southern Ry. {1901) 64 S. C. 139, 41 S. E. 963; Wilson v. Southern Ry. 
(1901) 64 S. C. 162, 41 S. E. 971. The Supreme Court of North Carolina 
held the other view: Debnam v. Southern B. Tel. Co. (1900) 126 N. C. 
831, 36 S. E. 269; Layden v. Knights of Pythias (1901) 128 N. C. 546, 39 
S. E. 47; Allison v. Southern Ry. (1901) 129 N. C. 336, 40 S. E. 91 ; 
Mowery -v. Southern Ry. (1901) 129 N. C. 351, 40 S. E. 88. But the 
decision of the Supreme Court in Southern Ry. v. Allison, supra, has of 
course overruled these decisions. 

* Southern Ry. v. Allison, supra. 
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It will be noticed that the doctrine of these cases is 
carefully limited to corporations which having first come 
into existence as corporations of one State are afterwards 
rechartered in another State; and the decisions do not 
apply to corporations established as consolidated corpora- 
tions by the simultaneous action of several States. Even 
so limited, the doctrine seems of questionable soundness, 
especially as applied to corporations defendant. It affords 
one more illustration of the anomalous nature of corpora- 
tions chartered by two States. 

Joseph H. Beale, Jr. 



